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ADVERTISEMENT 


To the REVIEWERS. 


T a moment when the minds of men, influenced by 

the prevailing ſpirit of the times, feel an unwonted 

bias to legiſlative ſpeculations ; a ſyſtematic work, which 
may direct their reſearches into the principles of govern- 
ment, and prevent their being led to dangerous con- 
cluſions by the plauſibility of thoſe arguments, with which 
intereſted ſophiſtry is perpetually labouring to conceal the 
light of truth, cannot fail to conciliate the public indul- 
gence. Notwithſtanding the many excellent productions 
of a political tendency which at intervals have appeared in 
England, it may be doubted whether the national character 
has yet attained energy ſufficient to counteract the artifices 
of party eloquence, Daily experience convinces us that 
even in this enlightened period the dictates of reaſon and 
of policy are too often ſacrzficed to appeaſe the clamours 
of intereſt. Our opinions are determined rather by the 
A ſt ubborn- 
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ſtubbornneſs of prepoſſeſſion, than by the influence of judi- 


cious enquiry : and the diſtruſt which accompanies our pre- 


judices, while it prompts us to view the exertions of our 
countrymen with the jealous eyes of partiſans, effectually 
prevents our deriving any conſiderable benefit from their 
abilities, however they may be diſtinguiſhed by accuracy 
in reaſoning, or by impartiality jn deciding on theſe per- 
plexed though important queſtions. Under ſuch circum- 
ſtances it ſeems peculiarly ſeaſonable to introduce a foreign 
Author to notice, whaſe arguments, unſullied by the re- 
moteſt ſuſpicion of intereſt or national attachment, may 
be examined by all parties without diffidence or apprehen- 
ſion. The Tranſlator, imagining the Chevalier Filangieri”s 
Science of Legiflation to be a ſyſtem worthy the attention of 
his countrymen, offers the Author's plan 10 the conſileration 
of theſe, to whom Criticiſm has delegated her authority, from 
whoſe literary deciſions few withald their aſſent. 


Two volumes of this work, to which the Introduction 
and Analyfis now tranſlated were prefixed, appeared at 
Naples a ſhort time previous to the year 1782, and having 
been diſtributed over Italy with general approbation, ſoon 
paſſed through a ſecond edition. The Author continued 


to 


3 
to proſecute his undertaking until his death, which hap- 
pened about a year ſince : Before this event, four books, 
compriſed in ſeven volumes octavo, had been publiſhed; 
and the materials neceſſary for compleating thoſe which 
remained unedited were left in proper arrangement. 


The following pages have been cautiouſly compared 
with the original, and although a literal tranſlation has by 
no means been aimed at, it is preſumed they may at leaſt 
lay claim to the praiſe of fidelity in all that regards the 
Author's ſenſe. In a few inſtances, it has been thought 
neceſſary to vary in a ſlight degree from the words of the 
original, for the ſake of conveying the ſentiment with 
greater perſpicuity. Should any obſcurities yet remain, 
the candid critic will be perſuaded that theſe are altogether 
unavoidable, when he conſiders the multiplicity of objects 
comprehended in ſo conciſe an analyſis of a ſubject fo 
extenſive. 


If his intention be not defeated by an unfavourable re- 
ception of the preſent publication, the Tranſlator means 
without delay to print two volumes, which are already pre- 
pared for the preſs. He is inclined to an opinion, that the 

| liberal 
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liberal and manly ſtile adopted by this writer, in expoſing 
the numerous errors which diſgrace 6ur preſent ſyſtems of 
juriſprudence, the ſagacity which ſcems to have pointed 
out remedies neceſlary to be applied to theſe errors, the 
enthuſiaſm of liberty and the amiable ſpirit of philanthropy 
which pervade his whole theory, not to mention the pro- 
phetic effuſions which animate many paſlages of his work, 
will render a tranſlation, executed with fidelity, by no 
means unacceptable to an Engliſh reader. 


W. EENDALL. 


4 XC a 
ExETER, February, 1791. 
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LEGISLATION. 


INTRODUCTION. 


HAT are the ſole objects that have hitherto 
engaged the attention of the Sovereigns 
of Europe? A formidable arſenal, a numerous 
artillery, a well-diſciplined army. All the propo- 
ſitions that have been inveſtigated before Princes, 
have been merely preparatory to the ſolution of a 
ſingle problem: To find the method of killing the 
greateſt number of men in the leaſt time poſſible. 


The diſcovery of a murderous evolution has 
been propoſed as an object of reward, A gra- 
: tuity 
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tuity for the Huſbandman, who in the time that 
others were forming one furrow, was alone capable 
of compleating two, hath not been once made a 
ſubje& of conſideration ; while the Gunner who 
poſſeſſed the art of loading a cannon in four ſe- 
conds, hath been doubly recompenſed. So expert 
are we become in this deſtructive buſineſs, that we 
have it in our power, in the ſpace of a few mi- 
nutes, to annihilate twenty thouſand fellow-crea- 
tures. The perfection of an art fo fatal to 
humanity opens to us the cleareſt proſpect of a 
fundamental defect in the univerſal fyſtem of 


government. 


For more than half a century hath philoſophy 
been declaiming againſt this military Mania ; for 
more than half a century have Philofophers been 


labouring to divert the attention of Princes to 
more uſeful objects; nor, ſince the time of Mon- 
teſquieu, have we had an author who has not 
intimated to mankind the neceſſity of a reform 


in legiſlation. There is ſcarcely a writer of any 
period 
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period, ſays a great man, whetber Poet, Orator, or 
Philgſopher, whoſe genius is not feltered and confined by 
Surrounding circumſtances. Nature in every era im- 
preſſes (if we may uſe the term) the ſame ſeal on 
the minds of all : The ſame objects inſpire the 
ſame ideas. The preſent common object of thinks. 
ing men is legiſlation. The errors of juriſpru- 
dence ſurround us: every writer ſeeks to expoſe 
them ; and from each extremity of Europe to the 
other, one voice alone is heard, which tells us, the 


laws of Latium are no longer calculated for Europe. 


This union of voices, this univerſal clamour, 
this cry of reaſon and of philoſophy, has at length 
reached the Throne. The ſcene has changed, and 
Princes have begun to diſcover, that the lives, 
and the tranquility of men, demand greater regard ; 
that there are means, independent of force and 
arms, to arrive at greatneſs; that good laws are 
the only ſupport of national happineſs ; that the 
goodneſs of laws is inſeparable from their unifor- 
mity ; and that this uniformity is not to be found 
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in a legiſlation framed at intervals during twenty- 


two centuries,* promulged by different legiſlators, 
in different governments, to different nations, and 
which has blended all the grandeur of the Romans, 
with all the cruelty of the Lombards. 


Great would have been the progreſs towards 


the happineſs of the people, had it been demon- 


ſtrated to Sovereigns, that legiſlation deſerves a re- 
form. But a more intereſting progreſs has already 
been made : the obſtacles are removed. 


The people are no longer ſlaves : The Nobles 


are no longer tyrants. Deſpotiſm has baniſhed 
feudal anarchy from the greater part of Europe, 
and manners have enfeebled deſpotiſm. Had not 
the vaſt machine of feuds firſt received a ſhock, 
no uſeful reform in the laws could have been ex- 
pected. When the greater part of the human 
race was deeply immerſed in depravity ; when all 
rights 
e from the year of 
Rome, 303, when the laws of the XII. Tables were enacted. 


* 


1 


rights were uncertain, and the deciſions of the 
ſword were preferred to the decrees of juſtice; 
when oppreſſion prevailed on every ſide, becauſe 
thoſe, whoſe duty it was to obey the laws, were 
more powerful than thoſe who enacted them ; 
when the hatred, inevitably ſubſiſting between 
weak and jealous neighbours, placed barriers on 
every fide, impeding mutual communication; 
when every city, every country was divided; could 
a reformation in the laws be undertaken ? could fo 
many oppoſite intereſts be brought to coincide ? 
Who, amidft the gloom of a military, ſuper- 
ſtitious, and ferocious government, could have the 
courage to ſearch into an object ſo very com- 
plicated ? Who could have combined relations ſo | 
numerous and various? Kings, who enjoyed: not 
the greater part of their prerogatives, were too 
weak to ſupport ſuch an undertaking : The Nobles 
(who had diſſolved the bands which united them 
to the ſtate) were too powerful to ſuffer a reform 
to be attempted, whoſe firſt operation muſt have 


ſtripped them of the rights they had them- 
ſelves 
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ſelves uſurped ; and the remaining part of the 
citizens, with minds debaſed and degraded, were 
too ignorant either to propoſe or to conduct an 
enterprize of this magnitude. 


As the ſtate was then divided into as many 
parts as it contained feuds, and each of theſe 
parts being in a ſtate of ſolitary independence; 
talents, deprived of communication, were reſtricted 
to a certain ſphere of light and intelligence, from 
which they could never be extricated. Divided 


us theſe intereſts were, their very inſignificance 


muſt have tended to debilitate the powers of ge- 
nius, and to prevent ideas from expanding. Le- 
giſlation muſt have appeared an object too ſub. 
lime, and too complicated for a mind accuſtomed 
to no other ky than that under which it was born ; 
to no other ſpecies of government, nor other in- 
tereſts, than thoſe of an oppreſſive tyrant. In 
this ſituation of affairs, neither a Monteſquieu, 
nor a Locke would have appeared, nor any of 
thoſe men neceſſary for preceding to enlighten 

and 
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220 direct the ſtate in important enterprizes. To 
break down theſe barriers, to give genius that 
degree of energy, which the execution of fo diffi- 
cult a taſk demanded, it was neceſſary that Sove- 
reigns, out of ſo many ſcattered maſſes, ſhould 
begin to form ſore connected bodies; it was ne- 


ceſſary to re-eſtabliſh mutual ties among man- 


kind ; and above all it was neceſſary, that men 
ſhould ceaſe to be ſlaves ; for nature has witheld 


from ſlaves the faculty of thought. 


The firſt obſtacle being removed, another diffi. - 


culty remained to be overcome. The public good 


demanded, that whatever oppoſed the progreſs of 


intellectual improvement, ſhould be eradicated. - 


Without this, every reform, particularly a reform 


in the laws, muſt have been defective, and ruinous 


in its conſequences, The power. of the Nobles 


being ſhaken, it was neceſſary, in preference to 


any other object, to diſſipate thoſe errors which 
fanaticiſm had rendered ſacred, and ignorance, 
too eaſily ſeduced, had adopted. That this end 

right 
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might be accompliſhed, philoſophy came in aid 
of government, an event which has produced the 
moſt ſalutary effects. Superſlition exiſts no more. 
This avowed enemy of every uſeful reformation, 
this lever which ſhakes the earth, while it fixes 
its point of reſt upon the heavens ; this tyrant over 
genius, that has in all ages declared war againſt 
| thoſe whom, to the laſting benefit of others, but 
their oun temporary diſgrace, nature hath con- 
demned to be wiſe: that in Greece ſentenced 
Socrates to die, loaded Anaxagoras with chains, 
| baniſhed Demetrius Phalereus ; in Holland raiſed 
A pile for ſacrificing to oblivion and to the zeal of 
a weak Miniſter the works of Deſcartes ; in Eng- 
land perſecuted Bacon“; in France accuſed Gerbert 
of magic, and even diſturbed the aſhes of the 
ſolitary reſtorers of ſcience and morality :—Super- 

filion, which by perpetuating ignorance and | 
error among men, would have for ever hindered 
or deſtroyed the beneficial influence of every pro- 
poſed reformation ; Superſtition bas been proſcribed : 
and 


Roger Bacon. 
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and religion, which fanaticilm had for ages bathed 
with the tears of thouſands, and imbrued in the 
blood of nations, has become what it ought to be, 
and what in its primitive ſtate it ever was, the 
bond of peace, and the baſis of ſocial virtue. The 
Prieſthood is no longer buſted in matters of go- 
vernment: The State is more tranquil, and the 
Altar better ſerved. 


All is changed: Political opinions themſelves 
have loſt that -haracter of ferocity and intrigue, 
which inſtead of an uſeful, had a pernicious ten- 
dency.  Sentiments, which if not aſſerted as max- 
ims, were at leaſt broached as opinions worthy 
attention, by a politician, who has obtained the 
praiſes, how much ſoever he may have hazarded 
the rights of mankind*, are no longer heard. Let 
a new Machiavel now dare to aſſert, that a Prince 
who would ſupport himſelf, ſhould learn nat to be 


virtuous, except when his neceſſities require it; 
C that 


* Machiavel, 


1 
that he ſhould preſerve with care his own property, 
and lavith that of the public ; that he ſhould not 
fulfil his promiſe, unleſs it can be done without 
diſadvantage to himſelf; that he ought not to 2, 
but to appear, virtuous ; that he ſhould em hu- 
mane, faithful, juſt, and religious, but be in reality 
the contrary ; that it is not poſſible for him to adhere 
to all which makes other men accounted good, fince 
the neceſſities of the State oblige him often to act 


in oppoſition to humanity and to religion; that he 


ſhould bend his ſpirit in obedience to the blaſt of 
fortune, as long as poſſible, without departing 
from right, yet make no ſcruple of committing 
wrong, if it promote his intereſt : Let this new 


Machiavel finally endeavour to ſeat vice by the 


fide of the Throne, alt mankind ſhall rife united 
to oppoſe him, and the public deteſtation ſhall 
be the juſt recompence of his villainy. 


A reform in the laws could hardly be defirable 


at a time when thoſe who were to propoſe and 
conduct 


% 
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conduct it thought and wrote in this manner. But 
at preſent, to all the advantages reſulting from 
a general change in opinion, is added another, the 
moſt neceſfary, but perhaps the moſt difficult to be 
obtained :—The right of declaring the dictates of 
truth to Princes, with impunity. 


It is well known that in theſe latter times the 
Subject of a great King in Europe, whoſe office it 
was to addreſs his Prince at one of the moſt auguſt 
ceremonies of State, at the moment of corona- 
tion, when in other times the chains of the 
people were ſtrained ; at ſuch a moment did this 
bold Subject dare to call his King before the tri- 
bunal of public opinion, reminding him that from 
this tribunal he muſt one day receive judgment : 
and had the courage to point out at a ſmall diſ- 
tance, that line in which his rights ended and his 
indiſpenſable duties began.“ This language which 

C351 


* In this ſtile was couched the celebrated oration of the Biſhop 
of Aix, delivered in the preſence of Louis XVI. on the day of bis 
coronation at Rheims. 
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ſince the overthrow of Greece, and the ſervitude 
of Rome, had been no longer heard among man 
kind, is now become the general language of 
Writers and Philoſophers; ſo that if the con- 


cealing truth from Princes be the conſtant cauſe 


of perpetuating miſery; if ſilence be in all ages 
the ſupport of tyranny and diſorder; if in fine, to 
obtain a reform in legiſlation, it be neceſſary firſt 
ſtrenuouſly to oppoſe the unſeaſonableneſs of an- 
tient laws, and the calamities occaſioned by weak 
and defective adminiſtrations ; the obſtacle now 
ſurmounted is by no means inconſiderable. We 
have aſſumed the right of thinking and writing 
with a freedom that does equal honor to the 
Princes who permit, and to the Subjects who uſe 


their permiſſion with propriety and advantage.“ 


The obſtacles being removed, nothing remains 
for us but to undertake the reform of legiſlation, 
This appears the laſt ſtroke required to compleat 

the 


Rara Temporum felicitate ubi ſentire qua velis et que ſentiaz 
dicere licet T acit, Hiſtor. Lib, 2. ; 


» 
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the great work of human felicity : and the ſitua- 
tion of every ſurrounding circumſtance ſeems pre- 


paring its completion. 


Europe, during eleven centuries the theatre of 
war and diſcord ; cruſhed by the ruins- of the 
Roman Empire; afflicted and flying before the 
arms of Attila; by turns poſſeſſed and ravaged 
by ſettlements of Barbarians, by incurſions of 
Normans, by the angechy of Feuds and the 
ſacred wars of the Cruſades ; by continual conteſts: 
between the Prieſthood and the Government, by 
religious diſputes, which changed the moral ſyſtem 
and perpetuated ignorance ; oppreſſed in ſhort by 


the tyranny of numerous petty deſpots ; filled with 
Fanatics and Warriors, and every where inflamed 
by the deſtructive fury of parties; is now become 
the ſeat of tranquility and reaſon. That ſtability 
of Monarchics, which has been produced by con- 
federacy and alliance, oppoſes a barrier to the 
ambition of Princes, and obliges them to ſtudy 
the true intereſts of their people. Law and Le- 

giſlation | 
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giſlation are become the chief ſubjects of conver- 
ſation in courts. Already in aid of that portion 
of humanity which Europe poſleſſes, a pacific re- 
volution is preparing. The diſorders that oppreſs 
her inhabitants, governments have beheld in all 
their deformity. No longer diſturbed by the din 
of arms, they have heard the groans, they have 
obſerved the tears of a crowd of victims which a 
legiſlation at once artificial, obſcure, intricate, and 
by no means adapted to the preſent ſtate of things, 
is every day ſacrificing. Aﬀeady remedies for this 


malady are ſought in every quarter, and in every 


quarter may be obſerved a ſalutary ferment, afford- 
ing us hopes that the opening of the bud of legiſla- 
tion is not far diſtant, Shall 7 then venture to lend 
my aſſiſtance, to haſten this ſublime production. 


The glory of a Writer is to prepare uſeful ma- 
terials for thoſe who govern. Princes have not 
leiſure for inſtruction. Conſtrained to action they 
are agitated by an impetuous motion. Their 
minds have not time to reſt in contemplation on 

themſelves. 
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themſelves. They muſt truſt to others the care 
of ſeeking; the means neceſſary to facilitate ſalutary 
enterprizes. To the Minifters of truth then, io peace- 
ful Philoſophers, belongs this ſacred office. 


It muſt be allowed, by what unhappy deſtiny 
I know not, that the Man of Letters is not always 
admitted to diſcuſs the great intereſts of ſtate be- 
fore Princes. He cannot penetrate into that re- 
ſpectable aſſembly where the Sovereign prefides 
to fix the fate of citizMl The liberal Philoſopher 
has no reſource but to truſt his ſoul to writings, 
mute interpreters of his ſentiments. But every 
thing is to be hoped for in an age when the ſpirit 
of literature is not incompatible with the ſpirit of 
ſovereignty, in an age when the rapid courſe of 
imagination is no longer impeded by the obſtacles 
with which defporiſm was wont to oppoſe it. 


With this hope, I am induced to undertake ſo 
arduous, and ſo complicated a work. In writing 
the Science of Legiſlation, I have-no other end 

| | than 
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1 
than to facilitate the undertaking of a new ſyſtem 
of laws by the Sovereigns of the preſent period. 


It is remarkable, that among ſo many Writers 
who have given themſclves up to the ſtudy of law, 
ſome have treated the ſubject merely'as Lawyers, 
ſome as Philologiſts, ſome again as Politicians, in- 


_ cluding in their plan one part only of this im- 


menſe edifice : Some, like Monteſquicu, have rea- 
ſoned rather on what has cen done than on what 
ought to be done: but not dne has yet given us a 
complete and rational ſyſtem of Legiſlation; not 
one has yet reduced this ſubject to a certain and 


regular ſcience, uniting means to rules, and theory 


to practice. This I undertake to do, in the fol- 


lowing work, intitled The Science of Legiſlation. 


Ye Princes now on the throne, if it be your 
province to examine my principles and to cenſure 
my opinions, with the immortal Monteſquieu, I 


beſeech you not to condemn from the reading of a 


few minutes a work of many years: nor to caſt 
the 


L 27.9 
the reproach of fanatic innovator, on a Writer, 
who ſometimes paſſes the bounds of bling cuſtom, 
to ſeek uſefulneſs in novelty. 


Man, inſtructed by the diſcoveries of his anceſ- 
tors, receives their thoughts as a patrimony, and 
this is a depoſit which he is bound to tranſmit to 
his deſcendants augmented with ſome opinions of 
his own. Though the greater part of mankind 
neglect this ſacred duty, I here avow my intention 
to fulfil it, equally eſtranging myſelf from the ſer- 
vile pedantry of thoſe who would change nothing, 
and the arrogant vanity of thoſe who would de- 


ſtroy all. 


This work will be divided into ſeven books. 

In the firſt book will be unfolded the general rules 
of the, legiſlative ſcience; in the ſecond, laws 
political and economical will be treated; in the third, 
criminal laws ; in the fourth, that part of the ſci» 
ence will be explained which regards education, 
manners, and public inſtructian: in the fifth we ſhall - 
D treat 
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treat of thoſe laws which reſpect religion; in the 


ſixth of thoſe reſpecting property; in the ſeventh 
and laſt book, we ſhall fpeak of laws, which relate 
to paternal authority, and the good order of families, 


The multiplicity of objects comprized in this 
work, obliges me to prefix a plan of it. This will 
be a complicated picture, wherein the figures will 
be very minute, yet diſtin. 7 intreat thoſe who 
mean to peruſe the book, not to neglect this plan ; ſince 
it appears to me neceſſary for explaining the ſyſtem 
and order of the work, and giving a general idea 
of all the parts, which compoſe the immenſe 
ſtructure of legiſlation : more eſpecially does it 
ſeem neceſſary, in as much as I have it not in my 
power for the preſent to publiſh more than the 


two firſt volumes. 
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LEGISLATION, 


ANALYSIS* or THE WORK. 


LIB. I. IN every ſcience it is neceſſary to pre- 
miſe certain principles ; the foundation 
of the edifice intended to be raiſed. 


The firſt point, and the ſole and univerſal 
object of the Legiſlative Science, is PRESERVATION 


and TRANQUILITY. 


This preliminary truth . we deduce from the 
ſimple principles of the union of mankind, and 
| Dz from 

The Author's words are Piano Ragionato: Analyſis, though 


not of a fignification entirely ſynonimous, ſeems ſufficiently to 
eonvey the meaning. 
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from the very nature of man: and in the ſcience 
of government it is that point, wherein all the 
rays intended to be drawn from the circumference 


of the circle muſt concentrate, 


But man cannot be preſerved without means, 
nor be tranquil without being ſecure from moleſ- 
tation. Poſſibility then of exiſting, and of exiſting 
with eaſe ; liberty of increaſing, im proving, and pre- 
ſerving bis property ; facility in the acquiſition of means 
veceſſary or uſeful for the enjoyment of life ; confidence 
in government ; confidence in the Magiſtrates ; confi- 


dence in bis fellow-citizens ; certainty of not being diſ- 
turbed while afing in conformity to the diftates of the 
law : theſe are the reſults of the univerſal princi- 
ple of Preſervation and Tranquility. Every part of 
Legiſlation ſhould tend to one of theſe reſults. 
Every law, which does not afford one of theſe ad- 
vantages to ſociety, is conſequently uſclels, 

_ Theſe principles being ſettled, we ſhall paſs on 
to unfold, with the utmoſt brevity poſſible, thoſe 
general 


1 


„ 
general rules, without which the Science of Le- 
giſlation would be deprived of fixed and certain 
grounds; and would be at the fame time vague 
and unſtable. PAY? | 


By beginning to diſtinguiſh the ab/olute goodneſs 
of laws from their relative goodneſs, by determining 
the preciſe idea of each; by diſtinguiſhing the 
harmony that ought to ſubſiſt between the law and 
the principles of nature, and the relation it ſhould 
bear to the ſtate of the nation for which it is 


enacted, by unfolding the more general principles 
dependant on this double character of goodneſs 
ſo neceſſary. to every law; by obſerving the con- 
| ſequences thence derived ; by ſhewing the errors 
of laws, the neceſſary diverſity, and even frequent 
oppoſition of legiſlations ; the viciſſitudes of codes . 


the neceſſity of correcting them ; the obſtacles 
which render theſe corrections difficult, and the 
precautions which make theſe obſtacles vaniſh ; 
by taking into view, I ſay, all theſe objects, we 
ſhall do ao more than give a general idea of the 

. theory 


L ins 3 

theory of the az/alute gordne/s of laws, and prepare 
ourſelves for the examination of the tar more com- 
plicated theory of their relative grodueſs : which 
forms, if we may uſe the expreſſion, the aggregate 
of all the general rules of Legiſlation, 


If this 83405 conſiſt in the relation which 
laws ought to bear to the ſtate of the nation for 
whoſe uſe they are enacted, we muſt ſee what are 
the component parts of this State. We ſtall find 
them in the nature of the government, and conſe- 
quently in its principle of action; in the genius 
and inclination of the people ; in the climate, a 
force always active though always concealed ; in 
the nature of che ſoil; in the local ſituation ; in 
the greater or leſs extent of the country ; in the 
infancy or maturity of the people; and in the 
religion, a divine force, which as it has a power- 
ful influence on the manners of the people, ought 


to call the firſt attention of the Legiſlator. 


They who may read this book, muſt not be 
ſurpriſed if they find ſome of thoſe ſubjects touched 
upon, 


j 
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upon, which the Author of the Spirit of Laws has : 
ſo diffuſely treated. When they arrive at this 
part of my work, they will ſee, that the end T 
propoſe to myſelf is entirely different from that 
of this Author. 


Monteſquieu ſeeks in theſe relations the /pirit 
of laws, and I ſeek the rules. He attempts to find 
in them reaſons for what has been done, and 7 at- 
tempt from the ſame ſource to deduce rules for 
what ought to be done. My very principles will 
be, for the moſt part, different from his : things 
will be conſidered under another aſpect; and con- 
tent with ſearching for that alone which tends to 
my preſent purpoſe, and willingly rejecting what- 
ever decoration and ſcientific pomp might uſurp 
over that ſpecies of temperance, which ought to 
predominate in works conſecrated to public uti- 
lity ; content, I ſay, with this ſobriety of erudition, 
I ſhall confine to a few ſheets, a theory, which 
differently managed would demand numberleſs 
volumes. I cannot however omit confefling how 


much 


3F, 2 & 
much I owe to the labours of this great man.“ It 
is a tribute of gratitude which I offer to one who 
has thought before me, and by his very errors has 
inſtructed me to gain the paths of truth. 


From examining the relation which the laws 
ſhould bear to theſe various objects, we ſhall de- | 
duce the general rules of Legiſlation. This will be 
a part of the Science which may be rendered uſeful 
in every government, in every climate, at all ſea- 
ſons, and under all the particular circumſtances of 
the ſituation, extent, and fertility of the country ; 
cultivation, genius, infancy, or maturity of the 
people. This will be the aggregate of thoſe gene- 


ral principles hereunto the particular ones thence 


developed muſt conſtantly be referred. Ir is this, 


| which by generalizing our ideas of Legiſlation, 


will afford us an opportunity of obſerving the 
different objects, the different views, and the dif- 
ferent tone neceſſary to be aſſumed among diffe- 
rent people, or even the ſame people at different 
ſeaſons: 


* Monteſquicu. 
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. will make us obſerve i in the variety of con- 
ſtitutions and forms. of government the different 
faults attached to each, and the diverſity of reme- 
dies neceſſary to be applied; will diſcover the ſole 
principle of action that produces political motion 
ip. every civil ſociety, and point out the different 
direction that ſnould be given to this ſole principle 
in different governments; the influence which the 

univerſal genius of nations, and the ſpirit of the 
age as well as the particular genius and inclination 
of the people for whom it is intended, ſhould have 
on the ſpirit of a Legiſlation ; what effects may be 

derived from the climate either by  ſeconding its 
| influence when uſeful, or oppoſing, it when de- 
ſtructive: This will enable us to ſee how the na- 
ture of the ſoil, its fertility, its barrenneſs, its ex- 
tent, its ſituation, ſhould influence the economical 
part of Legiſlation ; and what a diverſity muſt be 
| produced in the moral part by the errors of falſe 


religion and the excellence of the true: how 
amidſt a nation involved in the firſt, we ſhould 
ſuſtain with one hand what we overthrow with 
EE „ 


| 1 

the other; and how among a people enligtitenet 

| by the ſecond we m̃uſt guard thofe doctrines from 

impoſtors who change, and infidets who bring 
them into diſrepute: this in ſhort will be a' part 
of the Science, which by giving us occaſion to 
obſerve the different ages of nations, and the 

different periods of their life, will point out to us 

| how Legiſlation ſhould attend to theſe different 
periods; how it ſhould adapt itſelf to their in- 
fancy, how make uſe of the fervour of their youth, A 
how it ſhould wait for arid take advantage of the 
favourable æra of their maturity, and how prevent 
that of their decline and death, 


Theſe will be the firſt views of this work. But 
theſe general views would only give us a confuſed 
idea of the whole, or ratlier of the mere ſuper- 
ficies of this immenſe ſtructure. To arrive at a 
perfect knowledge of it, we muſt obſerve its parts; 
we muſt obſerve the relation each of theſe ought 
to bear to the other, the materials of which it 
ſhould be compoſed, the foundation on which it 
ſhould be raiſed. 
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In order to ſucceed we ſhall begin by decom- - 
poſing the vaſt machine of Legiſlation, and dif- 
tinctly conſidering its parts. Every thing will be 
reduced to a minute examination, and. objects the 
moſt concealed and leaſt known, will not on that 
account be paſſed over :—for in government as in 
nature the moſt obſcure fibres of plants hidden in 
the bowels of the earth are really thoſe whereby 
the moſt majeſtic woods are nouriſhed and ſup- 
ported. We ſhall therefore begin with laws poli- 


tical and economical. 


Lis. 2. The objects of theſe laws are two, 
Population and Riches. The State has occaſion for 
men, and men muſt have means of ſubſiſtence. 
Their number is always proportioned to their hap- 
pineſs. Theſe two objects then, which compoſe 
national felicity, are reciprocal. Population ſhall 
engage our firſt attention. 

After ſome ſhort reflections on the ſyſtem of 


legiſlation adopted by the ancients, and particularly 
EA the 
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the Jews, Perſians, Greeks, and Romans, we ſhall 
proceed to demonſtrate that no encouragement to 
population can avail, unleſs obſtacles be firſt re- 
moved. On this rock the greater part of Legiſla- 
tors have ſtruck. Let us turn over the duſty and 
numberleſs volumes in which the Chaos of Euro- 
pean Legiſlation is compriſed, and we ſhall find 
no one government that has not reſerved ſome 
prerogatives for the fathers of families, that has 
not granted ſome privileges and exemptions to 
thoſe citizens who have given a certain number of 
children to the State ; that has not provided ſome 
expreſs laws to increaſe the number of marriages. 
But in ſpite of all, the ſterility of nature continues; 
Procreation is flow; in the very boſom of volup- 
tuouſneſs marriages are rare; a vaſt grave, in which 
a whole generation with all its poſterity diſappears, 
is daily opening, and Europe wants and could con- 
tain at leaſt an hundred million more inhabitants. 
After having demonſtrated theſe truths by the 
cleareſt calculations, who can entertain a doubt 
that there is in this inſtance a flagrant fault in the 
ſyſtems of Legiſlation ? 

I do 
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1 do not deny that the means hitherto adopted 
by Legiſlators for the encouragement of population, 
have had ſome degree of utility, but they can be | 
Wander only as ſo many ſlight impulſes which 
might perhaps have aſſiſted the motion of the 
machine, had no obſtacles oppoſed ; but the reſiſt- 
| ance of the one infinitely exceeds the influence of 


the other. 


We muſt then ſearch for theſe obſtacles; and 
we muſt alſo find means to overcome them. To 
theſe two objects we ſhall reduce that part of the 
Legiſlative Science which reſpects the multiplica- 
tion of the ſpecies. | Fs: 


By obſerving the diſtreſſes of the people, and 
the wretched ſtate of agriculture ; the luxury of 
courts, and the miſeries of the country ; the exceſs 
of opulence in the hands of a few, and the want | 
of neceſſaries in the majority; the ſmall number 
ot proprictors, and the immenſe number of thoſe 
who are not proprietors ; the multiplicity of re- 


ſources 
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Gources united in few hands; the abuſe of eſtates; 
the caprice of laws, and the rapacity of finance ; the 
eſtabliſhment of ſtanding armies, and the celibacy 
of ſdldiers: the misfortuncs which their maintenance 
occaſions among the people, and the chaſm which 
tharcelibacy leaves in generation; the double obſta- 
cle to population which this occaſions, and the terror 
it affords to the liberty of the citizen ; by obſerving 
the progreſs of public incontinence and its origin, 
the poverty to which it owes its riſe, and the 
violent celibacy of ſome claſſes of citizens by which 
it is excited, che errors of juriſprudence which 
protect it, and the ſterility conſequent thereupon ; 
by obſerving, I ſay, theſe and other ſimilar evils 


which diſtreſs Europe, we ſhall have no great diffi- 


culty in finding out the real cauſes, and the true 
obſtacles that impede the progreſs of population 
an the nations by which it is inhabited, and con- 
ſequently ſhall have no great difficulty in finding 
the proper remedies that a wiſe Legiſlation ought 
to-apply. | 


Having 
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Having treated in this manner, and on theſe 
principles, that part of political and economical 
laws which reſpects the multiplication of the fpe- 
cies, we ſhall turn our attention to the other object 
of theſe laws. We ſhall begin to ſpeak-of Riches. 


However barren this object might ka ve appeared 
in the politics of thoſe ages, in which poverty was 
the firſt ſtep to the virtue of the man and tſie citi- 
ꝛen, it is now become the firſt print iple of national 
felicity. This reflection will lead us o to the 
examination of a truth in the knowledge of which 
we are deeply intereſted : it is, that we owe all 
our proſperity to corruption, and that to arrive at 
greatneſs we have been obliged to abandon thoſe 
virtues whereby the antients were conducted to the 
ſame end. Strange prodigy of human incon- 
ſtancy ! Induſtry, commerce, luxury, and the arts, 
means which in other times contributed to enſeeble 
ſtates and perhaps gave up Tyre a prey to Alex- 
ander, and Carthage to Scipio, are now become 
the firmeſt ſupport of a people. And in truth, 


ſince 
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ſince the time of the foundation and overthrow of 
Empires has paſſed away; ſince that Man is no 
longer found, before whom the whole carth was 
ſilent; fince Nations, after the repeated ſhocks and 
perpetual conteſts either of am bition or liberty, 
have at length ſettled in a ſtate of repoſe, by which 
they are rather induced to ſeek tranquility than 
greatneſs and glory; ſince gold has become the 
univerſal 'meaſure, and the greatneſs of ſtates is 
reduced to a matter of calculation; ſince the 
commercial and agricultural have triumphed over 
the warlike nations; ſince the deprivation of mer- 
chandize, the excluſive trade in ſpice, and the 
importation of cinnamon from the Indies have 
been ſources of the moſt fatal contentions; in 
ſhort, ſince wealth is no longer the means of cor- 
rupting the people, becauſe it is no longer the 
fruit of conqueſt, but the reward of aſſiduous la- 
bour, and of a life entirely employed ; Riches, and 
the channels whereby they are conveyed, arc with 
reaſon become the principal objects of Legiſlation. 


What 


. 


What then muſt be the cares of the Legiſlator 
on ſo intereſting a point? we ſhall ſeparate them 
into two claſſes. , He muſt procure wealth for the 
State; he, muſt divide it well, diffuſe it equally, 
What means then ſhould Legiſlation employ to 
obtain the firſt of theſe ends, and what to arrive 
at the ſecond? If agriculture, the arts, and com- 
merce, be the three ſources of wealth, what kind | 
of protection is proper for each? which. of theſe 
merits the preference of the laws ; and what cir- 

cumſtances ſhould decide this preference? how 
are we to reconcile the progreſs of the one with 


the others ? how protect agriculture in an agricul- 
tural country, without neglecting the arts; how 
unite their improvement with that of commerce; 
how extend the views of the huſbandman to trade, 
and of the trader to huſbandry? how unite each 
to the other by cloſe and continued relations? what - 
obſtacles are oppoſed to this union by the abuſes 
of adminiſtration, by the extreme inactivity f 
government, by the caprice of the civil laws, by 
the barbariſm of the feudal codes, by the remains 
F | of 
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of the antient ſpirit of paſture and hunting of our 
ſavage progenitors, by the legal attempts againſt 
real and perſonal property, by the courſe of public 
juſtice, by the abuſes of public credit, by the 
alienation of the revenues of the Prince, by national 
debts, by excluſive privileges, by corporations, by 
falſe maxims in politics, and by the preſent ſyſtem 
of taxation? If by its errors this ſyſtem cauſe at 
| the ſame time the ruin of population, of agricul- 
ture, of induſtry and of commerce; if it eſtrange 
men from marriage, and depopulate the country ; 
if it unnerve the arm of the artiſt, and ſhut up the 
ports of nations; if it endanger the ſecurity of 
the citizen, and the liberty of the man; if it de- 
prive the traveller of repoſe, and the merchant of 
property ; if it expoſe both to all the ſnares of a 
complicated Legiſlation, which ſows crimes with 
prohibitions, and penalties with crimes ; if it alie- 
nate village from village, town from town, and 
city from city ; if it introduce a ſtate of war, and 
diſſeminate diſcord among the members of the 
fame body, among the ſubjects of the ſame Em- 


pire, 
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pire, among the ſons of the ſame country; if it 
occaſion the rights of nations to be violated by the 
very men who ought to protect them, the rights 
of the citizen by the citizen, thoſe of the man 
of the people by the man of the Prince, and thoſe 
of the merchant by the financier ; if, in a word, 
under whatever view the preſent ſyſtem of taxation 
is conſidered, it be always found the proximate 
cauſe of the ruin of nations, and the miſery and 
oppreſſion of the people, in ſpite of the modera- 
tion and humanity of thoſe who govern: what _ | 
the neceſſary amendments which the Legiſlative, 
Science ſhould propoſe with reſpect to this object? 
on what. principles ſhould the grand theory of 
taxation be founded ; on what objects ſhould taxes 
fall; what claſs of citizens ſhould more imme- 
diatcly pay them? how muſt we proportian, them 
to the ability of the people? how aſſeſs them on 
the net produce of the revenue of the nation? how 
aſcertain this net produce? how diminiſh the 
number of direct contributors favouring at the 


ſame time the increaſe of the tribute? how com- 
| F 2 bine 
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bine by a different ſyſtem of contribution, a juſt 
proportion, with the leaſt difficult, leaſt expenſive, 
and leaft arbitrary exation, the eaſe of the people, 
with the opulence of the body politic, with the 
proſperity of agriculture, with the arts and with 
commerce, and the riches of the nation with the 
riches of the Sovereign? How ſhould theſe means 
be” employed for facilitating the diffuſion of wealth ? 
what obſtacles oppoſe this diffuſion? what refiſt- 
ance may be apprehended from luxury? under 
what aſpect ſhould luxury itſelf be conſidered ; 
how be regulated without offence to the liberty of 
the Citizen? and how by its aſſiſtance may exceſs 
of opulence be prevented, which only leads to ex- 
ceſs of miſery ? what are the caſes in which even 
he who is ſupported by the aid of foreign induſtry 
ſhould be conſidered as a neceſſary inſtrument to 
the proſperity of a State? what nations of Europe 
ought to have regarded paſſive luxury as the 
ſl upport of hel? n their induſtry, their 


commerce ? * 


Their 


CRY 
* Thus have I given a flight ſketch. of the ſeries 
of principal objects intended to be taken into con- 
ſideration in the ſecond book, wherein Political 
and Economical Laws will be diſcuſſed. We ſhall 
paſs on thence to Criminal Laws. 


| Lis. 3. If population and riches be the ob- 
jects of political and economical, ſecurity and tran- 
quility are the ſcope of Criminal Laws. The firſt 
tend to the preſervation, the ſecond to the repoſe of 
the citizen; in which two objects, as we have be- 
fore ſaid, the whole Science of Legiſlation is com- 
prehended. 


By examining into what muſt be underſtood by 
tranquility, we ſhall find it to be inſeparable from 
ſecurity, and that this ſecurity can conſiſt in 

nothing but the conſciouſneſs or idea which every 
citizen ought to entertain, of not being in danger 

of diſturbance, hie acting conformably to the 
dictates of the laws. Now this ſpecies of political 
liberty, which enſures all claſſes, all conditions, all 
' baF | orders 
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orders of civil ſociety, which keeps the magiſtrate 
within bounds, and gives to the weakeſt citizen 
the united ſtrength of the whole nation ; this voice 
which cries to the powerful /bou art the ſlaue of the 
law,' and reminds the rich that the poor man is bis 
equal; this power, which in the actions of mankind, 
invariably overbalances any ſelfiſh benefit to be 
derived from a violation of the laws by the greater 
advantages which attend an obſervance of them, 
can only be the reſult of the criminal part of 
juriſprudence. On the following plan then we 
ſhall treat that part of the legiſlative ſcience which 
relates to the enacting theſe laws. We ſhall 
begin with examining in what manner judiciary | 
accuſation and defence ought to be conducted in a 
new Legiſlation ; what ſhould be the order of cri- 
minal ſuits ; what the principles and rules to de- 
termine the proceedings; what the nature and 
form. of the acts which ſhould conſtitute them; 
what would be the moſt ſalutary means of extir- 
pating from a nation the noxious weed of calumny ; 
whether it would be prudent to adopt any of the 
laws of the ancients particularly directed to this 

object; 
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object; whether the tediouſneſs of ſuits be favour- 
able to the liberty of the citizen; whether the ſyſ- 
tem of dragging the accuſed perſon to priſon before 
the offence is aſcertained, and there confining him 
till the termination of the ſuit, be not inimical to 
this invaluable privilege ; whether the law may de- 
prive a citizen of his perſonal liberty in order to 
be affured of his innocence, whether it may ſup- 
poſe him guilty becauſe accuſed ; whether it may 
injure before it has condemned him; whether it 
be not in capital crimes alone that this violent, 
but then neceſſary ſtep ought to be taken, becauſe 


with whatever puniſhment the accuſed might be 


threatened, whatever ſecurity might be demanded 
from him, they would be always inſufficient to 
prevent his flight ; whether, in all other caſes, it 
would be prudent to adopt the Engliſh law of ha7zas 
corpus : what modifications might be given to this 
law, as well in favour of the perſonal liberty of the 
citizen, as of the public ſafety ; in what caſes the 
confeſſion of the Criminal ſhould be required, and 
in what manner it ſhould be ſought from him; 

| whether 
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whether in ſhort, it would not be more juſt, and 
more conſiſtent to diſpenſe with, than to force it 
from his lips by the aid of torture. | 


Paſſing from the examination of the principles, 
by which in a wiſe Legiſlation it would be proper 
to conduct the order of criminal proceedings, and 
judiciary accuſation and defence, to thoſe whereby 
the nature of actions which the law ought to con- 
fider as crimes, ſhould be aſcertained, as well as 
the manner of puniſhing them, we ſhall diſtinguiſh 


which of theſe crimes ought to be conſidered as 


public, and which as private ; which as offenſive 
to the Deity, to the Sovereign, to the Government, 
to public order, to public faith and to the rights 
of nations; and which t6 the private ſecurity of 
the Citizen, to his life; to his honour, to his pro- 
perty, his family and precious rights. We ſhall 
then examine in what manner the law muſt find 


puniſhments adapted to the nature of every ſpecies 
of crime; and how proportion them to the degree 
of guilt ; in what manner legal ſanction ſhould diſ- 

tinguiſh 


[ «a 1 8 
tinguiſh the perſon of the delinquent, the ciecum- 
ſtances of the crime, the facility of commiſſion, 
the injury which the greater or leſs hopes of im· 
punity inſpired by this facility may occaſion, and 
the greater or leſs inſtigation the citizen may have 
to commit it; how, when, and with what mode- 
ration, the Legiſlator ſhould avail himſelf of capital 
puniſhments; to what offences it might be prudent 
to annex the puniſhment of infamy ; how puniſh- 
ments of this nature ought to conform to, and not 
oppoſe the public opinion; with what reſerve, what 
ſolemnity, what economy they ſhould be uſed by 
the Legiſlator ; how the idea of infamy vaniſhes in 
proportion to the number of thoſe rendered infa- 
mous ; how pecuniary puniſhments ſhould be con- 
ducted, whether they ought even to have a place 
in the plan of a good criminal Legiſlation ;- whe- 
ther (having determined to make uſe of theſe 
puniſhments) the wealth of the offender. ſhould-be- 
taken into conſideration, as well as the cirrum- 
ſtances of the perſon. offended, and the nature of 
the offence ; hether thoſe puniſhments- which. 
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deprive criminals of the company of other citizens, 
rendering them at the ſame time uſeful to ſociety, 
ſhould be preferred to all others ; whether amid 
the multitude of crimes there be any which the 
Legiſlator ought not to puniſh ; whether in ſecret 
crimes, proportionate puniſhments may not be 
diſpenſed with on account of the greater hopes of 
impunity which theſe crimes ſuggeſt ; whether in 
real felonious offences (not thoſe to which deſpot- 
iſm has given this appellation) it might be proper 
to caſt a veil over moderation for a moment, as 
in antient times the ſtatues of the Gods were con- 
ceated ; whether, in ſhort, impunity be the neceſſary 
conſequence of exceſſive rigour, and whether the 
certainty of a moderate puniſhment would not have 
a ſtronger tendency to deter men from the com- 
miſſion of crimes than the fear of one far more 
ſevere, ' when that fear is accompanied with the 

ope of remaining unpuniſhed. = 

All theſe objects will demand our attention in 
the third book -of this work; 'in which we ſhall 
conſider 


* 
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conſider Criminal Laws. We ſhall then proceed 
to thoſe relating to education, manners, and 
— — 
in the fourth book. a 


2 3 e 1. Laws may prevent 
crimes by terrifying the citiaen with threats of 
puniſhment, they can be of no avail to the encou- 
ragement of virtue. That ſpecies of negative 
honeſty, which is derived from the fear of puniſhs 
ment, always ſavours of its origin: it is puſillanis 
mous, it is low, it is languid, it is utterly incapas 
ble of thoſe exertions which Virtue, ardent and 
unreſtrained, demands, when inſpired by noble 
paſſions. . 


N a 


Fear then may diminiſh the number of delin- 
quents; but can never give birth to heroes. This 
ſublime production cannot be derived but from the 
union of various other powers, all directed to this 
common object. Education being conſidered as the 
chief of theſe powers will call our firſt attention. 

62 Education 


[ 44 ] 
Education is either public or private. The former is 
reſerved for governments; the latter for fathers. | 
Laws can only direct the management of the firſt: 
| % 
they cannot, nor ought they ever to penetrate 
into domeſtic receſſes. In theſe the father is 


King, Magiſtrate, Legiſlator, as far as regards the 
education of his children. A 841 


The law then having authority to direct public 
education alone, and having no reaſon to expect 
from any other cauſe uniformity of principles, 
maxims, and ſentiments, ſhould be careful to 
abandon the ſmalleſt part of the citizens poſſible to 
domeſtic education. To obtain this point, we 
ſhall propoſe a plan of public education for all the 
| claſſes of the ſtate. 1 foreſee that at firſt glance 
this idea will be conſidered as one of the flow and 
painful reſearches of a plodding Philoſopher, who 
imagines he obſerves every object in the confined 
circle of viſion which ſurrounds him: but when 
this ſhall be explained, when means ſhall be offered 
for putting it into execution, and when it ſhall be 

found 


[4] 
found that theſe means are the moſt ſimple and 
eaſy; then, I truſt, a different opinion will be en- 
tertained, and it will be confeſſed to the honour 
of the Author, that this is far from being a vain 
project.” | 


Having treated of education, we ſhall proceed 
to the regulation of the paſſions, and begin to 
analyſe the ſecond power productive of virtue: 
without the knowledge and uſe of which, a 
more misſhapen, more uſeleſs, or more pernĩ- 
cious work than "Legiſlation cannot proceed from 
the hands of man. This will be one of the moſt 
intereſting ſubjects of my undertaking, becauſe 
on this depends the ſolution of all the moral 
problems in the Legiſlative Science; on this de- 
pends the eſtabliſhment of a truth, in the know= 
ledge of which we are intereſted more than in that 
of any other, but which has need of being well 
explained, as it militates much againſt a common 


| prepoſſeſſion. 


It 
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It is unagined by all that virtue cannot take 
root amidſt national opulence. Wretched opinion 
to which perhaps we owe the preſent unhappy 
| tate of Legiſlation. - Shall then the lot of huma- 
nity be conſidered ſo miſerable that it muſt be 
either poor or vicious? When riches are be- 
come necefliry to the preſervation and proſperity 
of States, muſt virtue be excluded from civil ſoci- 
cties? cannot agriculture, commerce, and the arts 
be carried on by virtuous hands? nay, ſhall luxury 
itſelf, at preſent become neceſſary to the diffuſion 
of weakh, be incompatible with good morale? was 
the ferocious ſpirit of war of the antients, becauſe 
united with the ſpirit of frugality, more nearly 
allied to virtue, than the pacific and laborious ſpirit 
of the moderns, becauſe united with the ſpirit of 
luxury? This is in truth the common opinion of 
moralifts; but we ſhall be bold to ſhow that it is rather 
their common error. We ſhall demonſtrate that 
ignorance alone- of the different roads apparently 
oppoſed to each other, but really derived from the 
fame principle and leading to the ſame end, has 


given 
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given riſe to an error fo ſhocking to /humanity. 
We ſhall ſhow how by taking advantage of the 
great movement of the human heart, by giving a 
direction analogous to the preſent ſtate of things to 
that principal paſſion on which all the reſt depend; 
that paſſion at once the fertile fource of ſo much 
good, and ſo much evil; of ſo many uſeful, and ſa 
many pernicious propenſities; of ſo many diforders 
and fo many remedies; by taking advantage, I fay; 
of /e/f-love, a wiſe Legiſlation will be enabled to in- 
troduce virtue amidſt the riches of the moderns, by 
duced it among the legions of old. 

After having inveſtigated the great theory of 
the regulation of the paſſions, on which depends 
the regulation of manners, we ſhall turn our atten- 
tion to public inſtruction, which in this ſourth book 
is the third object to be taken into conſideration, 
Who can fail to obſerve the influence this muſt have 
on the proſperity of a people, on their liberty, and: 
even on their morals? If man under the direc- 


tion 
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tion and perſuaſion of reaſon. act with greater 
energy, than when force or fear impel him, unac- 
quainted with his deſtiny; if the times of igno- 
rance have ever been times of ferocity, intrigue, 
meanneſs, and impoſture ; if defective intelligence, 
by caſting a veil over all things, by rendering every 
right uncertain, by changing, obſcuring, and pervert- 
ing maxims and doctrines, have imbrued thrones 
and altars in blood, have given birth to tyrants and 
rebels, have offered to error ſo many martyrs, to 
truth ſo many victims, to fanaticiſm ſo many piles, 
to impoſture ſo many followers, to religion ſo many 
hypocrites and enemies ; if involved in ignorance. 
the Prince be never ſafe from the people, the people 
never ſafe from the Prince ; if reſpect be but mean- 
neſs, Empire but force, obedience but fear; if the 
magiſtracy be arbitrary, laws uncertain, errors eter- 
nal and venerated, corrections hazardous and deri- 
ded, public opinion deſpiſed, adminiſtration the 
patrimony of flatterers who ſurround the throne, be- 
traying the Prince with one hand and the people with 
the other; if true wiſdom, cver accompanied by 
| juſtice, 


. 
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juſtice, humanity, and prudence, invite not men 
to crimes ; if, ſecure of obtaining ſooner or later 
the triumph ſhe deſerves, ſhe have no need, like 
impoſture, to purchaſe it with the blood and miſ- 
fortunes of mankind ; if philoſophy by proclaim- 
ing truth with intrepidity and zeal, by demonſtra- 
ting to mankind the tragical effects of the tyranny, 
the ſuperſtition and the madneſs of Kings, the 


prejudices of the people, the ambition of the 
Nobles, and the corruption of courts, by diſ- 
covering to Princes their true intereſts, and ſome- 
times obliging them to bluſh at their faults; 
have never kindled the flame of diſcord, have 
never produced factions in the State, have never, 
like ignorance, ſeized the dagger of regicide; 
in a word, if thoſe who rule, as well as thoſe 
who obey, find their true intereſts in the im- 
provement of reaſon ; it is right that the Science 
of Legiſlation ſhould not be filent on a point ſo 
intereſting, though ſo much neglected in our codes; 
it is right ſhe ſhould examine what obſtacles op- 
poſe this improvement, and what are the means 

H to 
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to remove them; what the direction to be given 
to talents ; how under the auſpices of liberty to 
recall them to the ſtudy of their country; how to. 
alienate them from purſuits more ſplendid than 
uſeful; ir is right ſhe ſhould conſider how the 
meditations of Philoſophers may be made to pre- 
cede the operations of government, and the mini- 
ſters of truth to prepare the way for the miniſters 
of Princes, in all that regards the public welfare. 
She ſhould conſider how to avail herſelf of their 
miniſtry in order to diſpoſe the minds of men to 
neceſſary reformations and uſeful novelties ; how 
to profit by diſcuſſion, that fertile parent of truth: 
diſcuſſion, produced by the diverſity of opinions, 
when authority ceaſes to influence the pen of the 
writer and retards not the courſe of his ſpecula- 
tions; how to direct all the different talents of 
men to one common object; how induce the fine 
arts themſelves to pay a tribute to public utility; 
how find out and multiply the channels whereby 
the ſuperior underſtanding of the capitals might 
be diffuſed over the provinces, and the precious 

bs depoſit 
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depoſit of uſeful knowledge be rendered more 
common ; how finally to obtain, that the citizens 
themſelves, even thoſe employed in the moſt ſubs 
altern arts, may be informed of their duty to God; 
to themſelves, to their families, to the ſtate; may 
entertain juſt ideas of the man and the citizen, and 
be ſufficiently inſtructed to know all the "dignity 

of their own character and the reſpect which it 
demands. ngo 2 n 


Theſe are queſtions too intereſting to be paſſed 
over in a work, whoſe object is diſtinctly to analyſe 
all the links which compoſe that myſterious cha 
whereby Legiſlation ſhould lead men to happineſs; 
We ſhall next turn our attention to religion. The 
principles whereby that part of the ſyſtem ſhould be 
regulated, which reſpects the worſhip and religion 
of the people will be compriſed in the fifth book 
of this work. n 


Lrs. 5. Public order, private tranquility; the 
liberty of the Citizen requiring that the law 
H 2 ſhould 


i 


ſhould not feek to know or wiſh to ſce all; that 
authority ſhould pauſe at the entrance of the citi- 
zen's habitation, 'and reſpect this aſylum of his 
peace and of his liberty, that ſhe ſhould not ſeck 
to penetrate into his thoughts or his intentions, 
but leave free the courſe of his defires and 
confider him innocent, though guilty, as long as 
his guilt be not manifeſt; in a word, detaching 
from the cognizance of the law all that is hid from 
her eyes requires, at the ſame time, that ano- 
ther rein ſhould ſupply this neceſſary deficiency, 
that another tribunal, another judge, another 
code ſhould regulate the ſecret actions of the 
citizen, | controul his ſecret tranſports, encourage 
nis hidden virtues, and direct his very undiſcover- 
able deſires to the common good; ſhould in ſhort, 
oblige him to be juſt, honeſt and virtuous even in 
thoſe places, at thoſe moments, and under thoſe 
circumſtances in which he is far removed from 
the eyes of the law and from her miniſters. This 
is the work of Religion, when neither enfecbled by 
_ infidelity nor corrupted by ſuperſtition : Theſe two 


extremes 
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extremes, whereof a conſtant experience teaches us 
that the firlt is always the conſequence of the 
| ſecond ; theſe two extremes, one of which deprives 
religion of its power, and the other makes it the 


inſtrument of crimes, enormities, and horrors, 


which to the diſgrace of humanity already too 
often accompany the bloody ceremonies, of ſuper- 
ſtition ; theſe two extremes ought to be equally 
prevented by the laws. 


To this general object then will be directed all 
the principles which we propoſe to inveſtigate in 
the fifth book. 


We ſhall examine into the nature of that pro- 
tection which Legiſlation ſhould afford to religion 
and worſhip ; what direct and what indirect means 
it ſhould employ to prevent the two extremes 
whereof wwe have already ſpoken ; what privileges it 
ſhould grant to the clergy, and what dependance 
it ſhould require in return; what rights ſhould be 
given to the elders of the church, and what ſpecies 

of 


Ul 
of magiſtracy ſhould watch over the uſe they might 
make of them ; on what principles the article of 


eccleſiaſtical immunity ſhould be conducted ; how far 
real and perſonal immunity ſhould be ſuffered to 
extend; what reſtrictions ſhould be given to local 
immunity, and whether it affords any incourage- 
ment to crimes ; what requiſites the law ſhould 
demand from eaeh individual of the clergy, and by 
what proportion their number ſhould be regulated; 
what religious orders may deſerve the partiality of 
the laws, and whether any of theſe orders may be 
either aboliſhed or reformed ; what ſhould be the 
age of perſons conſecrated to holy offices, and what 
direction the laws may give to their preaching ; 
laſtly, what means ſhould be adopted to provide 
for their wants: this is a ſubject peculiarly inte- 
reſting, for which endleſs. reforms have been at- 
tempted, endleſs writings publiſhed, but which will 
ſtill remain unſettled until a remedy for the evil in 
its origin ſhall be diſcovered, until a reformation 
ſhall be directed to the very nature of the clerical 
revenues. p 
Having 
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Having examined theſe particulars with all the 
reſpect due to the ſanctuary and to its miniſters, 
we ſhall turn our view to the laws which reſpect 
property: theſe will be compriſed in the ſixth 
book of this work. 


Lis. 6. Every excluſive right which a man 
poſſeſſes of diſpoſing of a thing, is called property: - 
it cannot paſs either for ever, or for a limited 
time, to another without his free conſent. This 
conſent is either expreſſed, tacit, or implied. Laws, 
the guardians of the property of every citizen, 
prevent violence and theft, by threats of puniſh- 
ment ; prevent fraud and deceit, by determining 
the circumſtances that ſhould accompany this 
conſent in order to render it valid : hence ariſe the - 
ſolemnities required when it is expreſſed, the 
marks which indicate it when tacit, the conjec- 
tures that afford a'foundation for ſuppoſing it when 
implied; hence the legal requifites ſought for in 
the perſon who grants it; the different titles 
whereby he may either for ever, or for a given 


time, 


1 

time, diſpoſe of it in favor of another; the diffe- 
rent rights ariſing from theſe different titles, and 
the different obligations thence derived; hence 
the legal diſtinction between verbal agreements and 
contracts ;* hence the privileges in favor of mi- 
nors, and all whom the law conſiders as ſuch; 
hence the remedies for frauds ; hence the theory 
of preſcriptions; hence the origin, the rea- 
ſon and ſolemnity of teſtaments; hence that of 
ſucceſſions ab inteſtato; hence, in a word, all the 
expedients diſcovered by the laws to protect the 
property of each individual from the ſnares of 
fraud, and all the means employed by them to 
diſtinguiſh the ſacred rights of property from the 
ſecret rapine of uſurpation. 


Thus bave we reduced to a ſingle point of view 
rhe motive of the numberleſs laws which now 
compoſe the civil codes. of Europe, and which 
have wandered widely from their mark by having 


ſought it with too much minuteneſs. In this part 
of 


* Tra patti e contrutti. 


+ Le leſioni. 
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of the Legiſlative Science we ſhall only propoſe 
a reduction. By unfolding this ſyſtem, by diveſt- 
ing it of all extraneous ſuperfluity, by reducing 
the particular theories of which it is compoſed to 
a few general principles, we ſhall endeavour to 
ſhew Legiflators with what eaſe that -property 
might be ſecured by a few laws, which will be 
always precarious, always uncertain, always ill- 
ſupported, as long as arms, intended to defend it, 
ſhall continue ſuperior to the power of thoſe who 
ſhould have the direction of them; as long as the 
multiplicity of laws, their obſcurity, and the lan- 
guage in which they are written ſhall keep them 
concealed from the people ; as long as the oracles 
of Themis ſhall have occaſion for interpreters, and 
as long as there ſhall be wanting a hand diligent 
and daring, which after having gathered the few 
roſes that are to be found ſcattered among the in- 
numerable thorns of the preſent juriſprudence, 
may collect into a pile all that remains, as a/ſacti- 
fice to the God of juſtice and civil concord. 
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After having treated of property, we ſhall at 

length ſet bounds to this work with a ſhort treatiſe 

on laws relating to paternal authority and the good 
order of families. | 


Lis. 7. As the well-being of every Body de- 
pends on the well-being of its parts, ſo the good 
order of the State depends on the good order of 
families. A ſociety cannot ſubſiſt without a gover- 
nor: in the ſame manner a family, which is but a 
ſmaller ſociety, has occaſion for a head to direct 
it. This head is the father, who muſt neceſſarily 
be inveſted with ſome rights over the individuals of 
which the family is compoſed. Of this family, 
ſince religion, politics, and humanity have com - 
bined to oppoſe domeſtic ſlavery, the wife and 


the children are now become members. We ſhall 


next inquire what rights the law ſhould grant to 
the father over the firſt, and what over the ſecond. 


The wonted bias of mankind to extremes, has 
occaſioned an infinite oppoſition between ancient 


and modern Legiſlations on this point: The an- 


cient 


„ 
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cient Legiſlators certainly yielded too much to the 
father; but can it be doubted that the moderns 
have alſo taken away too much? The fault lies 
equally in the prodigality of the former and the 
parſimony of the latter. The demonſtration of 
this moſt intereſting truth will ſerve as an exor- 
dium to the ſeventh book, in which, after haſtily 
ſurveying ancient and modern Legiſlations, we 
ſhall aſcertain the errors of each with the greateſt 


impartiality. 


We ſhall ſhow that if juſtice, the public inte- 
reſt, and morality, were injured by the rights 
which the primitive Legiſlators yielded to the fa- | 
thers of families ; if the throne they ſought to raiſe 
for the father in the boſom of his family were too 
independant ; if the right of diſpoſing of the life 
of his children endangered public authority; if 
the right of expoſing and ſelling them were an 


outrage to nature though protected by the laws ; if 


the power given to the huſband over the wife were 


too extenſive; if it were rather a property than a 


I 2 1 pre- 
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 pre-eminence ;* if it were a manifeſt injuſtice that 


the contract entered into for the propagation of 
the ſpecies ſhould give to one of the contracting 
parties a right of diſpoſing of the life of the other; 
if that were a ſcandalous law of Rome, which in 
the commencement of the republic gave the huſ- 
band a power of killing the wife for having drank 
even with moderation of a liquor, the very abuſe 
of which was not forbidden to the huſband; if the 
right of divorce granted by the greater part of the 
ancients excluſively to the huſband gave him an 
unlimited power over the wife, without her being 


able to obtain a remedy for the abuſe of his autho- 


rity ;f if in a word, the ancient Legiſlators ex- 
BY bY ceeded 


_ * Tranſibant in mancipium viri. Cicero pro Muren. 


+ It is true tha: among many nations in the progreſs of time 
the right of ſuing for a divorce was extended even to the wife; 
but the cauſes which authoriſed her application, and the obſtacles 
which oppoſed her ſucceſs were of ſuch a nature that they almoſt 
prevented the advantages intended by the law, To find how diſh- 
cult it was among the Romans, for the wife to obtain a divorce, 
while it was attended with no difficulty on the part of the huſband, 
it will be ſufficient to read Nowell. 22, Cap. 15, and Novell. 117. 
Cap. 8, Cap. 13, and Cap. 14. All theſe ſubjects will be examined 
in their proper places. 
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ceeded the limits of right and juſtice, in their de- 
termination of the extent of paternal authority, we 
ſhall make it appear that the moderns are not 
therefore leſs blameable for having in ſo deſpotic 
a manner reſtricted, or rather deſtroyed it. It 
might even be ſaid with truth that public and 
private tranquillity have been more injured by the 
defect, than they ever were by the exceſs of pa- 
ternal rights. The natural affection of fathers for 
their children was a great preſervative againſt E 


unhappy conſequences of fo extenſive an autho- 
rity ; and the very fear it inſpired muſt have ren- 
dered the occaſions for exerciſing it extremely rare. 
Crimes muſt have been far leſs frequent in fami- 
lies, when they reflected on the ſtrength, the vici- 
nity, the abſoluteneſs of the hand ever armed for 
puniſhment. The extent then of the power and 
the ſituation of the perſon inveſted with it might 
reſtrain its uſe” and prevent its abuſe ; but what 
inſtrument, were paternal authority deſtroyed, could 
remedy the diſorder of families in which, as hath 

been 
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been obſerved, that of the ſtate is alſo involved. 
Where could, an authority be found, which like 
that of fathers might act at all times with the ſame 
vigour z;like that, ſee all and know all; and nei- 
ther have nced of aſſiſtance to inforce a reſpect for 


its orders, nor of formality in delivering them; 


which could confide the execution of its decrees . 
to an arm ſo near the mouth of the enactor ; which 
could neither admit of prevention in the judge 
nor tardineſs in the ener ; which could 
cauſe its commands as ſoon as given to be known, 
as ſoon as known executed; laſtly, which (after the 
law had fixed the juſt limits wherein it ſhould act) , 
could afford no reaſon for apprehending any uſur- 
pation on the part of him in whom this authority 
would be veſted ? 

From theſe reaſons we ſhall deduce the neceſſity . 
of railing anew the edifice of paternal authority, 
which the ancient Legiſlators had too much ag- 
Senke, and an ill-founded diſtruſt has now 


almoſt 
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almoſt entirely deftroyed. But on theſe fotndal 
tions with what materials, on what plan ſhould it 
be conſtructed ? what ſhould be the rights of this 
new paternal magiſtracy ? what thoſe of huſbands? 
how far ſhould their cares extend? what limits 
ſhould be ſet to their juriſdiction? what might be 
the uſe of their authority? what the remedies to 
prevent its abuſe ? what influence might this nos 
velty have on the order of ſociety ; what on man- 
ners? what obſtacles would be oppoſed to this 
undertaking by the preſent ſyſtem of ſucceſſions 2. 
what by the feudal laws, in thoſe nations where 
the ſqualid ſpectre of this ancient Coloſſus ſtill 
exiſts? ; 

Theſe will be the objects of our diſcuſſion in 
the ſeventh and laſt book; and this is the plan of | 
a work, of which I offer two volumes'to the public: 

Too vaſt and too delicate a ſubject is this to be 
managed by my hands: I confeſs, it is ſuperior 


do 
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to my ſtrength, my knowledge, my talents; 
but I am bold to ſay it is inferior to my zeal. 
Amidſt the errors which will perhaps be found 
| ſcattered herein, amidſt the low ſtile in which the 
moſt ſublime truths will be delivered, amidſt the 
infinite defects to be diſcovered ; my heart will 
” always appear—which ambition has not contami- 
nated, intereſt has not ſeduced, fear has not de- 
| baſed. The public welfare is the only object of 
this work, and the zeal with which it is written 
its only ornament. This is the foundation of my 
hopes : this the title which gives . n 
to fame. 


Sages of the carth, Philoſophers of every na- 
tion, — 0 all ye to whom the ſacred depoſit 
of knowledge is intruſted, if ye would live, if 
ye would that your names ſhould remain en- 
graven in the temple of memory, if ye would 
that immortality ſhould crown your labours, em- 


ploy I on theſe ſubjects, which, over two 
thouſand 


EE 

thouſand leagues of ſpace, and after twenty cen- 
turies, continue to /be/ intereſting ! Never write: 
for a man, but for; mankind : unite your glory 
with the eternal | intereſts” of the human race: 
abhor the talents ſo often poſſeſſed by thoſe flaviſh 
ſouls that burn a ſervile incenſe on the altar of 
adulation: fly the timid and venal ſpirit which 
knows no ſpur but intereſt, no rein but fear: 
deſpiſe the vain applauſe of the vulgar, and the 


mercenary gratitude of the great, the threats of 
perſecution, and the deriſion of ignorance : boldly 
inſtruct your brethren and freely defend their 
rights. Then ſhall mankind, intereſted in the 
hopes of happineſs to which you point the road, 


hear you with tranſport : then ſhall poſterity, 
grateful to your labours, in public repoſitories 
diſtinguiſh your writings: then, neither the im- 
potent rage of tyranny, nor the intereſted cla- 
mours of fanaticiſm, nor the ſophiſms of impoſ- 
ture, vor the cenſures of ignorance, nor the fury 
of envy, ſhall avail to bring them into diſrepute, 
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or bury them in oblivion ; they will paſs from 
generation to generation with the glory of your 
name; they will be read, and perhaps waſhed with 
the tears of thoſe who would: never have otherwiſe 
known you; and your genius, always uſeful, will 
then be the contemporary of every age, and the 
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